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fully accepted by state courts. Indeed, it is probably fair to say that it
is most honored in the breach.

Application of the Second Corollary is particularly problematic
when courts engage the question of what in federal constitutional
parlance is referred to as “levels of scrutiny.” The United States
Supreme Court, in determining which level of analysis is
appropriate—*"strict  scrutiny,”  “rational  basis” scrutiny, or
intermediate scrutiny, when applying the Equal Protection Clause or
the substantive aspects of the Due Process Clause—inquires as to
whether the right in question is “fundamental” or (in the case of the
Equal Protection Clause) whether the persons asserting the right are
part of a “suspect class.” This methodology has been criticized at
times from both within and outside the Court as being overly rigid,
and in practice, productive of inconsistent reslo(anbeing)]TJeloch.
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| begin by recalling the federal experience, though briefly, since
it is presumably familiar to most readers. In the 1930s, the United
States Supreme Court reconsidered and ultimately rejected the
substantive due process reasoning which underlay its opinion in
Lochner v. New York.®> There followed a period in which the New
Deal Court displayed a high degree of deference to legislative
judgment in the area of economic regulation, inquiring only whether
the statute under challenge had a “rational basis,” which it defined in
terms of whether it could be supported by “any state of facts either
known or which could reasonably be assumed.” With respect to
economic regulation challenged under the Due Process Clause, that
level of deference continued for succeeding decades.’

With respect to classifications challenged under the Equal
Protection Clause, the Supreme Court declared in Korematsu v.
United States® that since racial classifications were “immediately
suspect,” the Court would subject them to the “most rigid scrutiny;” a
term which came to require a showing that the classification serves a
“compelling governmental interest” that it is “narrowly tailored” to
that interest, in other words, that the objectives of the statute could not
be achieved by less intrusive means. While the Court has so far been
unwilling to declare sex a “suspect class,” it has brought to bear a
form of “intermediate scrutiny” for classifications based on gender,
insisting that the classification be shown to serve “important
governmental objectives” by means that are “substantially related to
the achievement of those objectives.”’

The Supreme Court has also brought heightened scrutiny to bear
under the Equal Protection Clause upon classifications that impinge
upon rights deemed to be *“fundamental,” such as the right to
participate in the political process, or the right of access to courts.

3. 198 U.S. 45 (1905) (invalidating New York legislation imposing maximum working
hours for bakers, on the ground that it interfered with freedom of contract and deprived
employers and bakers due process of law in violation of the Fourteenth Amendment).
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so-called rationality review. The opinion in Cleburne
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broad and undifferentiated disability on a single named group,” and
second, because “its sheer breadth is so discontinuous with the
reasons offered for it that the amendment seems inexplicable by
anything but animus toward the class that it affects . . . .”*’

Seven years later, in Lawrence v. Texas,™® the Court, reversing its
prior decision in Bowers v. Hardwick,' relied on the Due Process
Clause to hold invalid a Texas law making homosexual sodomy a
crime. “Liberty,” the Court declared, “presumes an autonomy of self
that includes freedom of thought, belief, expression, and certain
intimate conduct,” and the Texas law “furthers no legitimate state
interest.”®®  The opinion does not articulate a particular level of
scrutiny, nor does it use the term “fundamental right,” which gives
rise to some room for argument as to what test the Court was
applying.

It is against the background of this somewhat muddled and
ambivalent federal constitutional history that the matter of same-sex
relationships comes before the courts of the various states.

All state constitutions contain provisions declaring the rights
people have against the state (or, in some cases, the duties of the state
toward the people), but there is considerable variation among states in
the language used to describe these rights. In some instances the
language is the same as or similar to that used in the federal Bill of
Rights, while in others it is quite different. No state constitution
contained the phrase “equal protection of the laws” before that
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constitutions contain express protection for a right of “privacy” which
may be interpreted, similarly, to describe an area of autonomy free, or
relatively free, of state interference.

The challenge posed by cases in which same-sex couples make a
claim as to the status or legal benefits of marriage has not been what
particular constitutional language applies—for there are typically a
number of provisions under which protection can reasonably be
claimed—nor has it been a question of what a particular constitutional
provision “means” as a matter of interpretation. Most often, what is
at issue in such cases is, at one level, a question of analytical
methodology: the “level of scrutiny” to be applied by courts in
evaluating the relationship between legislative means and ends. At a
deeper level, the cases address the question of constitutional structure:
What is the appropriate role of the judicial branch in the face of an
apparent legislative judgment that a particular law should be enacted?
The constitutionality of a statute may be said to turn, for example, on
such factors as the motivation underlying its enactment, the goals
sought to be achieved, the relationship between the provisions of the
statute and the achievement of those goals, the nature of the interests
that might be asserted in challenging the constitutionality of the
statute, and the impact of the statute upon those interests. To the
extent that a court defers to the legislative determination of such
factors, the scope of judicial review is by definition minimized and, to
the extent that a court undertakes an independent assessment of such
factors the scope of judicial review is enlarged. So, whether or not it
is made explicit under the federal or state constitutions, there must be
some standard or criteria by which a court determines what degree of
deference or scrutiny is appropriate.
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appeal, voters amended the State Constitution to validate the statute.?
Since that decision, all other courts applying the federal model have
done so either by finding that there is no “fundamental right” or
“suspect class,” such as to justify strict scrutiny, or (in the case of the
Massachusetts Supreme Court) by deciding that it is unnecessary to
make such a finding.?* As a consequence, courts have undertaken the
constitutionality of such a ban by application of the “rational basis”
test. And, except for Massachusetts, all these courts have found the
ban to be “rational” on the basis of a highly deferential application of
that standard.

The decision of the New York Court of Appeals in Hernandez v.
Robles® is fairly typical. The court held that the State of New York
could constitutionally withhold from same-sex couples both the status
and the legal incidents of marriage on the basis that the legislature
“could rationally decide” that it wanted to encourage the birthing and
rearing of children within a stable relationship.?® Further, the court
found that the legislature “could rationally find” that this goal was
served by offering an “inducement” to heterosexual couples to marry
while withholding that “inducement” from homosexual couples.?’
The fact that social scientific studies showed no marked difference on
the raising of children in heterosexual and homosexual relationships
had no bearing on the issue, as such studies did not “conclusively”
show that such differences did not exist.

The Supreme Court of Washington, applying what it
characterized as a “highly deferential standard of review,” has upheld
that state’s Defense of Marriage Act (hereinafter DOMA) on similar
reasoning®® as have intermediate appellate courts in Arizona.”® The

23. HAw. CONST. art. 1, § 23.

24. Goodridge v. Dept. of Pub. Health, 798 N.E.2d 941 (Mass. 2003).

25. 855 N.E.2.d 1 (N.Y. 2006).

26. Id.at7.

27. 1d.

28. Anderson v. King County, 138 P.3d 963 (Wash. 2006). Washington’s constitution,
like the constitutions of many states, does not contain an “equal protection” clause per se. It
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California Court of Appeal, declining to consider the welfare-of-
children rationale, since it had not been advanced by the Attorney
General, found instead a rational basis for the restriction of marriage
to oppose-sex couples in the fact that that had been the traditional
view.® The Indiana Court of Appeals rejected a challenge to that
state’s marriage laws applying a deferential test under state’s
Privileges and Immunities Clause, which had been interpreted to
require only that the legislation be “reasonably related to inherent
characteristics which distinguish the unequally treated classes” and be
“uniformly applicable to all persons similarly situated.”® The burden
was placed on the challengers to “negative every conceivable basis
which might have supported the classification.”® The effect, the
Indiana court acknowledged, is that statutes will survive scrutiny “if
they pass the most basic rational relationship test.”*

The Massachusetts Supreme Court, invoking the rational basis
standard of review but applying it in a strikingly different manner,
reached the opposite conclusion as to the validity of that state’s
DOMA in Goodridge v. Department of Public Health.** It rejected
the Commonwealth’s procreation rationale based on the ground that it
was inconsistent both with the Commonwealth’s acceptance of
marriage between partners who are incapable of or do not
contemplate reproduction, and its acceptance of non-coital
reproduction on the part of married couples. The court rejected the
“optimal setting for children” argument on the ground that the
Commonwealth had “offered no evidence that forbidding marriage to
people of the same sex will increase the number of couples choosing
to enter into opposite-sex marriages in order to have and raise

marriage that includes the right to marry a person of the same sex, the court applied the
“highly deferential rational basis standard of review.” The court found the rational basis
standard satisfied on the basis of the State’s interest in procreation: “[P]artners in a marriage
are expected to engage in exclusive sexual relations with children the probable result,” and
with children who are biologically related to their parents. Id. at 982. In addition, the opinion
argues, the legislature could have found that having children raised by parents of the opposite
sex is better than having them raised by parents of the same sex.

29. Stanhardt v. Superior Court, 77 P.3d 451 (Ariz. App. 2003).

30. In re Marriage Cases, 49 Cal.Rptr.3d 675 (2006). The California Supreme Court has
granted review.

31. Morrison v. Sadler, 821 N.E. 2d 15, 21 (Ind. Ct. App. 2005).

32. 1d. at 22.

33. Id. at 21-22.

34. 798 N.E.2d 941 (Mass. 2003).
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that it could not. ** The Court acknowledged that it had, on occasion,
applied the Common Benefits Clause as if it had the same content and
was subject to the same interpretive methodology as the Equal
Protection Clause of the Fourteenth Amendment, including the
federal rational basis/strict scrutiny tests. However, the Court pointed
to other state precedent that supported a “more stringent test” than the
deferential rational basis test would afford.**  After a careful
exploration of the history of the Common Benefits Clause, the Court
concluded that proper analysis should identify the “part of the
community” disadvantaged by the law and inquire whether exclusion
of that part of the community from the benefits and protections of the
challenged law “is reasonably necessary to accomplish the State’s
claimed objectives.”* The test is stated later to be “whether the
omission . . . bears a reasonable and just relation to the governmental
purpose,” taking into account the significance of the benefits and
whether the classification is significantly over- or under-inclusive.*
Considering a variety of sources bearing upon the factual predicates
for the State’s asserted objectives, the Court concluded that
Vermont’s law failed the applicable test.**

In Alaska Civil Liberties Union v. State,* the Alaska Supreme
Court reached a similar conclusion in an action brought by same-sex
couples employed by the state and municipalities claiming a state
constitutional right to the same domestic partner benefits enjoyed by
married couples. The challenge was brought under Article 1, section
1 of the state constitution, which provides that “all persons are equal

40. V.T. CONST. art. 1, § 7 (providing in part that “government is, or ought to be,
instituted for the common benefit, protection and security of the people, nation, or community,
and not for the particular emolument or advantage of any single person, family, or set of
persons, who are a part only of that community”).

41. Baker, 744 A.2d at 872.

42. 1d. at 878.

43. 1d. at 878-79.

44. I1d. at 881-86. In an unusually candid reflection upon the case, former Chief Justice
Jeffrey L. Amestoy, author of the opinion, acknowledged that for him, at least, one legitimate
consideration was “the extent to which a state constitutional decision predicated upon a
‘suspect class/fundamental rights’ test would be persuasive to those with ‘extra-judicial
authority” to change the result (i.e., the Legislature and citizens of Vermont).” Jeffrey L.
Amestoy, Foreword: State Constitutional Law Lecture: Pragmatic Constitutionalism—
Reflections on State Constitutional Theory and Same-Sex Marriage Claims, 35 RUTGERS L.J.
1249, 1263 (2004). He suggested that a decision “premised on the rationale that gays in
Vermont were a ‘suspect class,” was likely to trigger a divisive legislative debate . . ..” Id.

45. 122 P.3d 781 (Alaska 2005).
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and entitled to equal rights, opportunities, and protection under the
law.”*®  Prior case law had characterized this language as more
protective than the Equal Protection Clause,*” and had established a
“sliding scale analysis” for the evaluation of claims under that
guarantee.® That analysis initially called for a determination as to
“what weight should be afforded the constitutional interest impaired
by the challenged enactment.”® That factor was then used to
determine the level of the burden on the state to justify its legislation,
ranging from a showing that the objective was “legitimate” to a
showing of a “compelling state interest.”®® Finally, the court
examined the relationship between the state’s objectives and the
means used to obtain them based on the weight of the interest asserted
by plaintiff. This is essentially a means-end “fit;” ranging from a
“substantial relationship between means and ends” at the low end of
the scale, to a showing that there exists no less restrictive alternative.
Finding it unnecessary to decide whether a higher level of scrutiny
might be appropriate, the Court concluded that the exclusion of same-
sex couples from benefits accorded married couples failed to satisfy
the  “substantial  relationship” test and was therefore
unconstitutional >

The Supreme Court of New Jersey has adopted a similar sliding
scale approach under the state’s constitution, which declares that “all
persons . . . have certain national and unalienable rights” including
“enjoying and defending life and liberty . . . and of pursuing and
obtaining safety and happiness.”™ New Jersey courts have read that
provision to contain an equal protection principle and have departed
from federal precedent by insisting that there be a “real and
substantial relationship” between the differential treatment and the
State’s articulated interest in the classification. Further, the courts
have held that the inquiry entails a balancing of the “nature of the
affected right, the extent to which the government restriction intrudes
upon it, and the public need for the restriction.”® In a recent

46. ALASKA CONST. art. 1, §1.
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decision, Lewis v. Harris, holding that gay couples have a state
constitutional right to the legal attributes of marriage (but stopping
short of a holding that they have a right to “marriage” per se), the
New Jersey Supreme Court found it unnecessary to engage in that sort
of balancing because the state had advanced no reason for denying
same-sex couples the tangible benefits of marriage, other than a desire
to be in conformity with the majority of states, and that was not a
sufficient justification.>

V.

If so-called rationality review is either incoherent or no review at
all, as close examination reveals, and if the fundamental
rights/suspect class/strict scrutiny analysis developed by the federal
courts is overly rigid, which it appears to be, then the situation is one
that cries out for creative doctrinal development at the state level. For
state courts to undertake such a development is hardly a manifestation
of judicial *activism.” What is at stake is not some novel
interpretation of constitutional language, for no language in any
constitution—federal or state—purports to identify the level of
deference or scrutiny which a court ought to bring to bear in
reviewing legislative enactments against constitutional mandates.
Nor is it “activism” even for those courts that insist upon some reason
for departing from federal precedent, since the sort of doctrinal
development adopted by courts such as those in Vermont, Alaska, and
New Jersey, is grounded in views which have been expressed at times
by a majority of United States Supreme Court justices, and reflected
in some decisions even if not explicitly recognized. The fact that the
Court has been reluctant to depart explicitly from its categorical
approach may be due in part to concerns over its ability to effectively
review and supervise the development of constitutional law through
the complex mix of federal and state court decisions throughout the
country. However, those concerns are less significant for state courts,
which typically operate within more manageable judicial systems.

In any event, the field is open for state courts to consider other
alternatives. The term “rationality review,” with its overtones of
some sort of lunacy test, is probably not useful, whether used in its

Taxpayers Ass’n of Weymouth Tp. v. Weymouth Tp., 364 A.2d 1016, 1037 (N.J. Sup. Ct.
1976); Right to Choose v. Byrne, 450 A.2d 925, 936 (N.J. Sup. Ct. 1982); N.J. State Bar Ass’n
v. State, 902 A.2d 944, 954 (N.J. Sup. Ct. App. Div. 2006).

54. 857 A.2d 259, 272 (N.J. 2005).
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highly deferential or more intrusive mode. Despite state courts’
articulation of multi-factored balancing tests as a substitute form of
analysis, state courts have seldom actually relied upon those tests
either to uphold or strike down a statute.>®

It might be useful for state courts to return to first principles and
inquire why some cases are thought to require a higher level of
judicial scrutiny. In the context of applying some version of the
equality principle, for example, the proposition commends itself that
greater scrutiny is required when a statute withholds some benefit or
imposes some detriment upon a group defined by inherent
characteristics since in such cases there is greater risk that the
classification is the product of stereotyping or prejudicial views.
Even if the characteristic is the product of choice rather than genes, as
in the case of religious affiliation or, as some apparently still believe,
in the case of sexual orientation, historical discrimination may
provide an equivalent basis for suspicion. Where the claim is based
upon some version of liberty or autonomy—whether cast in
substantive due process or privacy terms—there exists a greater claim
for protection, and consequently a greater burden of justification, in
the case of state interference with respect to choices that, to borrow
the language of the Casey plurality, are “central to personal dignity
and autonomy.”®® Finally, it should be recognized that there is a
relationship between the equality principle and the liberty principle
such that they should be considered together, rather than as distinct
categories for purposes of constitutional analysis.

In the context of constitutional challenges to laws that confine
marriage to couples of opposite sex, the claim that is being asserted is
one of access to a status created by the state.®” Insofar as the claim
relates to the intangible aspects of that status, as distinct from the
legal consequences of that status, it is similar in some respects to the
claim asserted by the black plaintiffs who sought access to whites-
only railroad cars in Plessy v. Ferguson®®*—the assertion of a right not
to be regarded as second-class citizens,>® except that the claim is

55. Significantly, the Vermont court in Baker acknowledged that “[t]he balance between
individual liberty and organized society . . . does not lend itself to the precision of a scale.” 744
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weightier by virtue of the significance which our society attaches to
the status of marriage,®® as compared to railroad cars. And, even if a
court ascribes sexual orientation to choice rather than genetics, it is
clearly the sort of choice that falls within the concept of personhood.
Finally, the proposition that homosexuals have historically been the
subject of prejudice and discrimination can hardly be denied. One
might well consider these elements, considered together, sufficient to
support a requirement for some form of “strict” scrutiny, but a court
unwilling to accept that conclusion ought nevertheless to be open to
alternatives other than the virtually meaningless—and judicially
demeaning—concept of deferential rationality review.

S0, it is not by reason of anything found in the act, but solely because the colored race chooses
to put that construction upon it.” (Id, at 551)
60. Loving v. Virginia, 388 U.S. 1 (1967).
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