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solely on constitutional violations.* As discussed below, Oregon
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Specifically:

Evidence of a crime, wrong, or other act is not
admissible to prove a person’s character in order to show
that on a particular occasion the person acted in accordance
with the character . . . [but t]his evidence may be admissible
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caught.**

That conversation was presented to the jury after the judge
determined that the admission of these prior bad acts tended to show
“intent.”*?

The United States Supreme Court disagreed. The Court
concluded that the evidence merely showed that the defendant had a
higher propensity than the average person to be the suspect that sold
crack to the undercover officers. Therefore, because the evidence only
showed a general propensity, the Court determined the evidence was
impermissible.® To establish admissibility for purposes of intent the
conversation would have to show “for example . . . that Wright was at
that time selling drugs on streets near where the transactions occurred,
or if he had said something that only a party to those transactions
would know.”**

The admissibility of prior bad acts under FRE 404(b) is subject
to balancing under FRE 403." The balancing test states that “the
court may exclude relevant evidence if its probative value is
substantially outweighed by a danger of . . . unfair prejudice.”'® “The
term ‘unfair prejudice,” as to a criminal defendant, speaks to the
capacity of some concededly relevant evidence to lure the factfinder
into declaring guilt on a ground different from proof specific to the
offense charged.”"’ Put otherwise, “[a]lthough ... ‘propensity
evidence’ is relevant, the risk that a jury will convict for crimes other
than those charged—or that, uncertain of guilt, it will convict anyway
because a bad person deserves punishment—creates a prejudicial
effect that outweighs ordinary relevance.”*®

To introduce prior bad act evidence under FRE 404(b), the state
does not have to prove beyond a reasonable doubt that the act actually
occurred.’® As stated in Dowling v. United States, “[i]n the Rule
404(b) context, similar act evidence is relevant only if the jury can

11. /d. at 69.

12. /d. at 68-69.

13. /d. at 69.

14. /d

15. Old Chief v. United States, 519 U.S. 172, 180 (1997).

16. FED.R. EVID. 403.

17. Old Chief, 519 U.S. at 180 (citing J. WEINSTEIN, M. BERGER, & J. MCLAUGHLIN,
WEINSTEIN’S EVIDENCE (1996)).

18. /d. at 181 (citing United States v. Moccia, 681 F.2d 61, 63 (1st Cir. 1982).

19. Dowling v. United States, 493 U.S. 342, 348 (1990).



PATTERSON (FORMATTED) . DOC 6/6/2016 9:52 AM

2016] OEC 404(4) 295

reasonably conclude that the act occurred and that the defendant was
the actor.”?® And notwithstanding OEC 404(4), Oregon has followed
a very similar approach to this issue.

B. Application of the Oregon Evidentiary Code

The application of Oregon’s statute governing prior bad acts
closely reflects that of the FRE in both language and application. The
language of OEC 404(3) states:

Evidence of other crimes, wrongs or acts is not admissible to
prove the character of a person in order to show that the
person acted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity,
or absence of mistake or accident.*

Modern day interpretations of OEC 404(3) are deeply rooted in
the opinion of State v. Johns. In
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reversed the court of appeals’ ruling and agreed with the trial court
after walking through the following analysis.*’

Johns pointed to Oregon legislative history, intended to “aid
courts in interpreting OEC 404(3),” to explain that when dealing with
prior bad acts evidence “evidence of other crimes, wrongs or acts is
not admissible to prove character for the purpose of suggesting that
conduct on a particular occasion was in conformity therewith . ..
[hJowever, such evidence may be offered for purposes that do not fall
within the prohibition.”?® Furthermore, “[t]he list of purposes set forth
in subsection (3) for which evidence of other crimes, wrongs or acts
may be admitted is not meant to be exclusive.”? The Johns court
concluded that the legislative note demonstrates that Oregon courts
must use an inclusionary rule as opposed to an exclusionary rule
when interpreting OEC 404 prior bad acts evidence.* This means that
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determining the basic relevancy of the proffered evidence” as
required by OEC 403.>* OEC 403 reads “[a]lthough relevant,
evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues,
or misleading the jury, or by considerations of undue delay or
needless presentation of cumulative evidence.”*® In order to address
this, based on the facts of Jo/ins, the court developed the following
factors to consider:

(1) Does the present charged act require proof of intent? (2)
Did the prior act require intent? (3) Was the victim in the
prior act the same victim or in the same class as the victim in
the present case? (4) Was the type of prior act the same or
similar to the acts involved in the charged crime? (5)Were
the physical elements of the prior act and the present act
similar?®’

“If these criteria are met” the court must then apply an analysis
based on OEC 403.% When a judge is weighing the probative value of
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ruling and reversed and reinstated the defendant’s conviction.** A
defendant can request the foregoing analysis to be conducted prior to
the admission of prior bad act evidence under what has been called a
“Johns hearing.”**

The Oregon Supreme Court addressed the issue of prior bad acts
evidence again in State v. Johnson. *® I\n Johnson, the body of a young
woman was found lying on the beach, and eventually, strangulation
was identified as the cause of death.** Upon further investigation,
police discovered high levels of morphine in the victim’s system
along with evidence of sexual contact.” The State sought to admit
evidence, through testimony of thirty-two witnesses, that the
defendant had a history of drugging and sexually abusing young girls
while they were unconscious.* Specifically, the witnesses would
provide:

(1) testimony [from] various young women that defendant
gave them alcohol, morphine, or other drugs that caused
them to black out or become ill, some of whom further
stated that defendant had sexually abused them while they
were incapacitated by the drugs defendant had administered;
(2) testimony of witness Franklin that a female friend had
told him that defendant had drugged and raped her; [and] (3)
testimony of witness Robinson about two interactions with
defendant.*’

The defendant filed a motion in limine “directed primarily at
limiting or excluding testimony about defendant’s prior crimes or bad
acts.”*® The trial court denied the motion, and the defendant appealed,
assigning error “arguing that the testimony should have been
excluded.”*®

In the supreme court’s analysis, it noted that Jo/ns applied an
inclusionary approach to OEC 404, which “means that[ ] while the

41. /d at 327.

42. State v. Brown, 355 P.3d 216, 218 (Or. Ct. App. 2015).
43. State v. Johnson, 131 P.3d 173 (Or. 2006).

44. [d. at 175.

45, /d. at 176.

46. /d. at 184-85.
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rule sets out a list of possible ‘exceptions’ to the general prohibition
on prior bad act evidence might logically and lawfully be applied.”*
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the defendant held the victim down and forced her to have
unprotected intercourse.

The third victim testified that the defendant responded to her
“women seeking men” ad on Craigslist and scheduled a date to spend
time together at defendant’s house.? During this encounter the
defendant unsuccessfully tried to kiss the victim.®® Eventually, during
a back massage, the defendant held the victim down and forcefully
had intercourse with her.®* The defendant then cooked cheeseburgers,
and after dinner, the victim left the defendant’s residence.®®

The fourth victim was permitted to testify about conduct for
which the defendant was never indicted.®® The fourth victim testified
that she works as an unlicensed masseuse advertising her services on
Craigslist.®” The defendant answered the fourth victim’s Craigslist ad
and scheduled an appointment to come to her house.®® During the
massage, the defendant unsuccessfully attempted to pay for sexual
services.®® The defendant eventually became aggressive, pushed the
fourth victim on the bed and forced her to have sexual intercourse.*

The defendant conceded to engaging in sexual intercourse with
the three women, but alleged that all sexual acts were consensual.™
The trial court allowed the fourth victim to testify in order “to prove
that the [other] three victims had not consented to defendant’s
advances.”® The court of appeals upheld the trial court’s ruling
relying on Johnson stating “evidence of a defendant’s uncharged
misconduct can be probative regarding the issue of whether an alleged
victim consented to sexual contact with the defendant.”®® The court of
appeals determined “the evidence in this case permitted the jury to
find that defendant had established a plan for obtaining sexual access
to women without their consent and that that evidence was relevant to

81. /d

82. /d.

83. /d.

84. /d. at 860.

85. /d.

86. /d.

87. Id

88. /d.

89. /d.

90. /d.

91. /d.

92. /d.

93. /d. (quoting Leistiko v. State, 246 P.3d 82, 86 (Or. Ct. App. 2011), aff’d in part,

rev’d in part, State v. Leistiko, 282 P.3d 857 (Or. 2012)).
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rebut defendant’s claim that the three victims had consented to his
sexual advances.”® The State is prohibited from offering “the fourth
woman’s testimony to prove that defendant has a propensity to
forcibly compel women to engage in sexual intercourse and that he
acted in conformity with that propensity with the three victims. ..
[but] OEC 404(3) does not prohibit the state from offering the fourth
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some other mental state: (1) the defendant has conceded the charged
act that requires proof of a concomitant mental state, or (2) the jury is
instructed not to consider the evidence of the required mental state
unless it finds that the defendant committed the charged act.”*%? The
introduction of prior bad acts evidence puts a “burden [ ] ‘on the party
offering the evidence to show that the proffered evidence is relevant
and probative of something other than a disposition to do evil.”"1%
The Lerstiko opinion eventually gave rise to a “Leistiko jury
instruction” which requires the trial court to, upon the request to
introduce a defendant’s prior bad act as evidence of the defendant’s
mental state, instruct the jury to not consider that evidence until they
have determined that the defendant committed the actus reus of the
charged crime.*®*

Soon after Lersstiko, the Oregon Supreme Court once again added
to the application of OEC 404(3) in State v. Pitt'® In Pitt, the
defendant was charged with “two counts of first-degree unlawful
sexual penetration and two counts of first-degree sexual abuse”
involving alleged victim, A.*® The alleged acts that resulted in
defendant’s charges occurred in Clatsop County.*%’

During an interview with a clinical psychologist, A disclosed
that she, and another girl, R, were touched inappropriately by
defendant.'® The acts A described in the interview were allegedly
committed in Lane County, and consequently, were not listed in
defendant’s Clatsop County indictment.'%°

The defendant filed a motion in limine to suppress the evidence
of the prior allegations.’*® The defendant argued “because his
‘defense is and has always been that this didn’t happen, that he didn’t
do it, if it did happen it wasn’t him. And so the question of intent is
not really at issue in this case.””**! The State responded by arguing
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applying OEC 404(4) in cases involving prior bad acts evidence on
appeal. Therefore, “OEC 404(3) ‘allows Oregon judges to resort to
any theory of logical relevance that does not run afoul of the
‘propensity to commit crimes or other acts’ prohibition.””**8

The court of appeals only affirmed based on identity and found
that the evidence was not permissible for purposes to prove absence
of mistake or accident and intent.**® The supreme court agreed with
the court of appeals that this evidence was not admitted under the
“traditional identity exception” that states that “prior bad acts offered
to prove identity by modus operandi requires ‘a very high degree of
similarity between the charged and uncharged crimes’ as well as a
distinctive methodology ‘so as to earmark the acts as the handiwork
of the accused.””*® However, the Oregon Supreme Court disagreed
with the court of appeals’ analysis in determining that A’s testimony
could be *“admitted to prove identity if it is relevant to bolster a
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probative value of the evidence exceeds the prejudicial effect it will
have on the defendant. The Oregon Supreme Court and Oregon Court
of Appeals did not delve deeper into the interpretation of OEC 404(4)
for eighteen years, but the evolution of OEC 404(4) was not over.

A. Enter State v. Williams

Oregon courts failed to specifically address 404(4)’s application
until the recent Supreme Court decision of State v. Williams.** In
Williams, defendant was charged with two acts of Sex Abuse in the
First Degree involving a five-year-old child.**® At trial, defendant
disputed these charges and claimed that he never inappropriately
touched the alleged victim."*” The State sought to introduce into
evidence, two pairs of children’s underwear that defendant’s landlord
had found in his residence after defendant had vacated the property.**®
The State had defendant’s landlord testify to the fact that “one pair of
underwear was [found] between the mattress and box spring on
defendant’s bed and another pair was in a duffel bag.”**® Defendant
explained that he did not know that the underwear was in his prior
residence, but offered the explanation that a friend had spent the
weekend with him and the underwear could have possibly been left
behind.'*°

“Defendant objected to the admission of the underwear
evidence” asserting that the “evidence was unfairly prejudicial and
inadmissible under OEC 403,” because (1) “the evidence did not
establish that the underwear was in his possession; and (2) “the
underwear was irrelevant to any material issue and that, even if
relevant, the evidence was offered only to suggest that defendant had
‘a problem with little girls’—i.e., that he was a pedophile—and that
he acted in conformity with that character in touching the victim in
this case.”*** The State argued that the evidence was admissible under
404(3) to show “that the defendant had touched the victim with a
sexual purpose rather than accidentally” and was not unfairly
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evidence is not relevant unless “it is relevant for a permissible
purpose and that OEC 404(3) sets out [t
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under OEC 404(3). That is no longer the rule. Now, in a
prosecution for child sexual abuse, the admission of “other
acts” evidence to prove character and propensity under OEC
404(4) depends on whether the risk of unfair prejudice
outweighs the probative value of the evidence under OEC
403. That determination must be made on a case-by-case
basis.'**

B. The Aftermath of Williams. How Can Defense Attorneys
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defendant had acted in accordance with past acts on the
occasion of the charged crime will be substantial. ™’

However, Brown, like every other case that has followed
Williams, did not need to decide whether courts should conduct a
“traditional” balancing test, or a narrower “due process” balancing
test under OEC 403, although the argument has been raised several
times. ™8

The Williams court largely based its analysis of OEC 404(4) on
the United States Supreme Court’s interpretation of FRE 413’s and
414’s constitutional limits regarding FRE 403 balancing.™
Therefore, a logical start to discussing the future of Oregon’s
interpretation of OEC 403 balancing under OEC 404(4) is an
examination of the federal court’s application of FRE 403 in regards
to evidence submitted under FRE 413 and 414.

FRE 413 states in part that “[i]n a criminal case in which a
defendant is accused of a sexual assault, the court may admit evidence
that the defendant committed any other sexual assault. The evidence
may be considered on any matter to which it is relevant. . . . This rule
does not limit the admission or consideration of evidence under any
other rule.”*®® Similarly, FRE 414 states “[i]n a criminal case in
which a defendant is accused of child molestation, the court may
admit evidence that the defendant committed any other child
molestation. The evidence may be considered on any matter to which
it is relevant.... This rule does not limit the admission or
consideration of evidence under any other rule.”*®

Courts applying FRE 403 balancing tests to FRE 413 and 414,
have allowed the admission of defendant’s prior acts of sexual abuse,
for propensity purposes, by diminishing the prejudicial effect, or
bolstering the probative value, of the evidence through means of: (1)

157. /d. (quoting State v. Williams, 346 P.3d 455, 465 (Or. 2015)).
158. /d. at 220-21 (explaining that the court did not need to decide which balancing test
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reminding the jury of the government’s burden of proof;'®? (2)
limiting testimony to witnesses who were involved in similar crimes
only;*® and (3) ensuring that the prior acts were closely related in
time.*®* Federal courts have also frequently examined ’4(I cri2(1c 0.( als8 Tc 0 6)5.612.4570f5.61
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found in a stolen vehicle that defendant had allegedly been driving.'®®
The State sought to admit defendant’s nine prior convictions for
identity theft and defendant objected.*®® Defendant, on appeal, argued
that “[a]lthough Leistiko was primarily focused on OEC 404(3), and
Williams held that OEC 404(4) abrogated OEC 404(3), both rules
require that the proponent of evidence first establish its relevance.”*"
Defendant further argued that “[u]ntil the jury first determined that
defendant Anew the items were in the vehicle evidence bearing only
on secondary questions regarding what defendant intended to do with
the items were not yet relevand,]” and therefore required a Le/stiko
jury instruction.*™

The State countered by stating that “defendant incorrectly
characterizes the Leistiko rule as one strictly of relevancy, rather than
of admissibility” and that “Le/stiko was concerned with OEC 404(3),
[and] OEC 404(3) *does not bear on the relevancy determination of
specific evidence,” it simply identifies a type of evidence that—
although relevant—is inadmissible based on a specific application of
403.”*"2 The court determined that “the error defendant claimed under
Leistiko remains the same after Williams. The trial court erred by
admitting defendant’s prior identity theft convictions without
instructing the jury that it must first find that defendant possessed the
identifications of others before considering whether he had the intent
to deceive or defraud.”*"® This provides an affirmative “yes” answer
to the burning question of whether Lesstiko jury instructions were still
valid after Williams.*™

A motion for a limiting instruction may be warranted when prior
bad act evidence is admitted against a defendant under OEC 404(4).
The basis of the argument for a jury instruction would be rooted in
OEC sections 105, 401, and 403. Oregon’s Evidence Code limits the
admissibility of evidence by stating “[w]hen evidence which is
admissible as to one party or for one purpose but not admissible as to
another party or for another purpose is admitted, the court, upon

168. /d at 113-14.
169. /d. at 114.
170. /d. at 117.
171. /d.
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request, shall restrict the evidence to its proper scope and instruct the
jury accordingly.”*” Furthermore, “Oregon Rule of Evidence 105 is
identical to Rule 105 of the Federal Rules of Evidence. It permits the
admission of evidence for a limited purpose and the instruction of the
jury accordingly. The availability and effectiveness of this practice
must be taken into consideration in deciding whether to exclude
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and mock trials “group decisions [were] examined and these [studies]
also [led] to the conclusion that juries are more likely to convict if the
defendant’s prior record is provided.”*® This research also
demonstrated that “juries are more likely to convict, especially if the
prior convictions are for charges resembling the current charge.”*®!
This concept was revisited by research scientists in order to
examine whether the higher conviction rates were attributable to
unlawful considerations of the prior conviction evidence and whether
the risk of prejudice to a defendant was outweighed by the benefit to
the prosecution.’® Subjects were presented with written descriptions
of hypothetical cases designed to ensure the ambiguity of guilt or
innocence.'®® The case descriptions contained “various facts of the
case, the testimony of the defendant and several other witnesses, and
instructions as to the elements which would be necessary in order to
find the defendant beyond a reasonable doubt.”*®* Groups were then



PaTTERSON (F



PATTERSON (FORMATTED) . DOC 6/6/2016 9:52 AM

2016] OEC 404(4) 319

similar determinations about the defendant’s guilt.®® Subjects who
were presented with evidence of the defendant’s prior convictions
were significantly more likely to return a guilty verdict against the
defendant.’®” The defendant was rated as not reliable and highly
dangerous by participants that received records containing prior
conviction evidence.*® The researchers found “that limiting
instructions had little effect on jurors’ use of this evidence [because
v]erdicts from mock jurors with instructions about the restricted use
of this information were not different form verdicts of jurors without
such instruction.”*%

All of the foregoing experimental conclusions conform in
opinion. If such research is in fact accurate, then juries may be using
prior bad act evidence impermissibly to determine that a defendant
has a general propensity to commit crime, and therefore, is guilty.
Furthermore, the use of limiting instructions may have little to no
mitigating effect for a majority of juries. This would undermine OEC
403 protections against “unfair prejudice” and everything it intended
to protect. The purpose of OEC 403 was to ensure that evidence is
both relevant and to “determine whether the evidence might unfairly
prejudice the defendant.”?®® The Oregon Supreme Court has

previously held, “unfair prejudice”... means an undue
tendency to suggest a decision on an improper basis. . . . [It]
describes a situation in which the preferences of the trier of
fact are affected by reasons essentially unrelated to the
persuasive power of the evidence to establish a fact of

consequence.’%!

“The rule, as applied to criminal trials, recognizes the long-standing
principle ‘that a defendant should not be convicted because he is an
unsavory person, nor because of past misdeeds, but only because of
his guilt of the particular crime charged.””?% “In the context of OEC

196. /d at 76.

197. /d.

198. /d.

199. /d.

200. State v. Lawson, 291 P.3d 673, 694 (Or. 2012).

201. /d. at 695 (citing State v. Lyons, 924 P.2d 802, 816 (Or. 1996)).
202. State v. Pitt, 293 P.3d 1002, 1008 (Or. 2002).
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Clause because evidence of prior sexual misconduct is “uniquely
probative”?** in sexual assault cases. Williamswas indeed a sex abuse
case, the Williams opinion, however, did not limit the lower
admissibility standards to just prior sexual misconduct, but instead
made all prior bad act evidence against all criminal charges
admissible to prove a defendant’s propensity to engage in criminal
acts as long as that evidence is relevant.”*> Oregon has gone too far
because the “uniquely probative” argument does not carry the same
weight when the category is broadened to encompass “all criminal
cases.” In other words, there can be no probative value “unique” to all
prior misconducts and all criminal charges.

However, as quoted above by Brown discussing the spectrum
approach to prior bad act evidence admissibility under OEC 403, the
Williams court carefully addressed the due process issue by stating:

At one end of the spectrum, ‘other acts’ evidence that is
offered for nonpropensity purposes—i.e., to prove motive,
intent, identity, or lack of mistake or accident—generally
will be admissible as long as the particular facts of the case
do not demonstrate a risk of unfair prejudice that outweighs
the probative value of the evidence. At the other end of the
spectrum, as the state recognizes, when ‘other acts’ evidence
‘goes only to character and there are no permissible
inferences the jury may draw from it,” it is more likely that
the evidence will be excluded.?*®

Thus, at least the Oregon Supreme Court, if forced to deal with
this issue again for crimes other than sex abuse, will likely conclude
that OEC 403 balancing and the Due Process Clause of the United
States Constitution protect defendant’s due process rights in this
context. However, the Williams opinion also mentioned that “[i]f this
were a case in which defendant had been charged with crimes other
than child sexual abuse, we might be persuaded that due process
incorporates that historical practice and therefore not only requires the
application of OEC 403, but also precludes the admission of ‘other
acts’ evidence to prove propensity.”?!’ This provides some hope that

214. See Orenstein, supranote 204, at 1541.
215. Williams, 346 P.3d at 462.

216. /d. at 465.

217. /d. at 464.
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