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I.THE EARLY DEVELOPMENT OF NOTICE PLEADING

When the states began to replace common-law procedure with 
procedural codes starting with the New York Field Code in 1848, and 
fact pleading replaced the issue pleading of the common law, 
distinguishing “facts” from evidence or conclusions caused serious 
problems. For that reason, when the Federal Rules of Civil Procedure 
were drafted, their draftsmen, in order to avoid these problems, 
deliberately avoided the use of the term “facts” in the rules. 
Accordingly, Rule 8(a)(2) required “a short and plain statement 
showing that the pleader is entitled to relief.”4 Thus federal notice 
pleading was born, though its precise interpretation remained to be 
determined. It is relevant to an analysis of Twombly and Iqbal that 
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dismissed on the pleadings, rather than the criteria of Rule 8(a), the 
test for when a pleading is not defective, applied as if it were a motion 
to strike a pleading. This rationale was, however, interpreted by some 
as the test for the adequacy of a pleading under Rule 8(a), and, 
therefore, for a complaint to be stricken, it must show that the plaintiff 
cannot prevail.10
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issued an opinion that was interpreted to have approved the Dioguardi 
v. Durning approach of allowing the wording of Rule 12(b)(6) to 
control motions directed to the pleadings rather than the requirements 
of Rule 8(a). In Conley, the Court said that it will “follow, of course, 
the accepted rule that a case should not be dismissed for failure to 
state a claim unless it appears beyond doubt that the plaintiff can 
prove no set of facts in support of his claim which would entitle him 
to relief.”17 A few paragraphs later, the Court continued:

[A]ll the rules require is a “short and plain statement of the 
‘claim’” that will give the defendant fair notice of what the 
plaintiff’s claim is and the grounds upon which it rests. The 
illustrative forms appended to the Rules plainly demonstrate 
this. Such simplified “notice pleading” is made possible by 
the liberal opportunity for discovery and the other pretrial 
procedures established by the Rules to disclose more 
precisely the basis of both claim and defense and to define 
more narrowly the disputed facts and issues.18

The first sentence of this quotation properly states the rule that a 
case should never be dismissed unless the plaintiff can prove no set of 
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American.20 This complaint appeared to give the defendants fair 
notice of what the plaintiffs’ claim was and the grounds upon which it 
rested. The Court never said that a complaint should not be stricken 
unless it affirmatively shows that the plaintiff cannot recover on the 
claim, but if it did, it would have been dictum.21 Accordingly, the 
federal rules have always required a pleader to disclose the basis of 
the claim, the essential basis for the Twombly and Iqbal decisions.

Thus, by 1960 it was well established that pleadings in federal 
court must show “‘that the pleader is entitled to relief’; it is not 
enough to indicate merely that the plaintiff has a grievance, but 
sufficient detail must be given so that the defendant, and the court, 
can obtain a fair idea of what the plaintiff is complaining, and can see 
that there is some legal basis for recovery.”22 While there have been 
dicta indicating that a case should not be dismissed on the pleadings 
unless they affirmatively show that the plaintiff cannot recover on the 
claim asserted,23 this has never been an accurate statement of the law.

II.THE INTERRELATIONSHIP OF DISCOVERY AND PLEADING

There is a symbiotic relationship between pleading and 
discovery in civil cases that goes beyond the “seamless web” of civil 
procedure.24 So, changes in one area can have significant implications 

20. Conley, 355 U.S. at 42.
21. Senator Arlen Specter introduced Senate Bill 4054 in 2010, which read: 

Except as expressly provided by an Act of Congress . . . or by an 
amendment to the Federal Rules of Civil Procedure . . . the law governing 
a dismissal, striking, or judgment . . . shall be in accordance with the 
Federal Rules of Civil Procedure as interpreted by the Supreme Court of 
the United States in decisions issued before May 20, 2007.

Notice Pleading Restoration Act of 2010, S. 4054, 111th Cong. (2010). Had that bill been 
enacted, the precise standards would have been difficult to ascertain.

22. Hoshman v. Esso Standard Oil Co., 263 F.2d 499, 501 (5th Cir. 1959) (quoting 
JAMES WILLIAM MOORE ET AL., MOORE’S FEDERAL PRACTICE 1653 (2d ed. 1948)).

23. See Conley, 355 U.S. at 45–46 (“In appraising the sufficiency of the complaint we 
follow, of course, the accepted rule that a complaint should not be dismissed for failure to state 
a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of 
his claim which would entitle him to relief.”).
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in others.25 That the Conley Court cited the introduction of modern 
discovery as the reason that notice pleading is possible demonstrates 
this.26

Professor Subrin’s extensiv
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data needed by the discovering party to prove the essential allegation 
of his own prima facie case or defense.32

Even though the early focus was on discovery of the adverse 
party’s case, the rules permitted discovery related to any issue in the 
case.  Discovery was increasingly used to obtain not only knowledge 
of an opponents’ case and the facts needed to refute it but also the 
evidence needed to prove one’s own case.33 Subrin’s article contains 
little in the way of the legislative history pertaining to the discovery 
rules to indicate that this type of discovery was intended. Rather, this 
use of discovery appears to have developed from the broad language 
of the rules combined with the approach derived from the Conley case 
that no case may be dismissed on the pleadings unless those pleadings 
affirmatively show that the plaintiff cannot recover. It is widely 
recognized that surviving a motion for dismissal on the pleading is the 
gateway to modern discovery, and preventing dismissal, because the 
plaintiff cannot plead factual support for the elements of a prima facie 
case, opened the way for the use of discovery to determine the 
necessary elements of a party’s own case.

The 1960s marked a pronounced change in the nature of civil 
litigation in the federal courts. There was a great increase in complex 
litigation, including products-liability litigation and malpractice cases. 
Further, scientific advances like modern copying inventions similar to 
xerography and the birth of the microcomputer greatly changed the 
character of discovery.

Xerography and other advances in copying technology have 
made the discovery of millions of documents in complex cases 
possible. Electronically stored information has had an even greater 
impact on the cost and complexity of discovery with requests for data 
from back-up tapes and for metadata and forensic examinations of 
disks. While these costs are not applicable in a large number of 
cases,34 they can be overbearing in the cases where they are 

32. See id. at 727–31 (the only references to the use of discovery to learn of information 
essential to the discoverer’s case were negative concerns about the abuse of this possibility).

33. See FLEMING JAMES, JR. ET AL., CIVIL PROCEDURE 288 (5th ed. 2001) (stating that 
discovery makes possible the prosecution and defense of actions that would not be possible 
without it, because with it “an action or defense can be maintained that is dependent on 
witnesses or documents known only to the opponent–for example a medical malpractice claim 
that must be proved through the testimony and records of the treating medical staff or an 
antitrust action based chiefly on the records of the alleged offender.”); see also Subrin, supra
note 27.

34. In Spencer, supra note 3, it is noted that the study cited by the Court in Twombly 
states that in almost forty percent of federal cases discovery is not used at all, and that in an 
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applicable.35 Both Twombly and Iqbal are cases where substantial 
discovery costs would have been involved if the cases had not been 
dismissed.36

Judge Easterbrook, recognizing that discovery is used as both a 
tool for uncovering facts essential to accurate adjudication and as a 
weapon capable of imposing large and unjustifiable costs on one’s 
adversary,37 stated that the enormous unnecessary costs discovery 
creates is “hard to conquer in a system of notice pleading, and even 
harder to limit when an officer lacking the power to decide the case 
supervises discovery.”38 This judge also believes discovery of 
evidence to be used to prove one’s own case is a large contributor to 
this problem. “Lawyers cannot limit their search for information in 
discovery, because they do not know what they are looking for,” and 
‘[t]hey do not know when to stop because they never know when they 
have enough.”39 Judge Easterbrook concludes that the impositional 
expenses of discovery are impossible to control in a system where 
“the parties are in charge of a system characterized by notice 
pleading. . . . [I]n other words, when discovery precedes the 
identification of the dispositive legal issues.”40

It is often noted how our international trading partners are 
strongly opposed to the American system of discovery.41 It is 
submitted that this is attributable to the system’s use to discover the 
evidence needed to prove the requestor’s own case rather than to learn 
of the other side’s case because that type of information is essentially 

additional substantial percentage of the cases only about three hours of discovery occur.  
35. See, e.g., JAMES N. DERTOUZOS ET AL., RAND INST. FOR CIVIL JUSTICE, THE 

LEGAL AND ECONOMIC IMPLICATIONS OF ELECTRONIC DISCOVERY 1-2 (2008); see also Emily 
Madavo et al., Recent Key Developments in Shifting E-Discovery Costs, E-DISCOVERY &
DIGITAL EVIDENCE COMMITTEE J., Spring 2013, at 2 (citing a recent study indicating that 
discovery costs of Fortune 200 companies average between $621,000 and $2,993,567 per case 
and electronic-discovernd $2.52 241.0789 332.04 Tc 0 Tw 8.52 0 0 Tc 6.96 (R)-2tTw 8.512.9(c)-1u296 0 0 6.52 241.0789 332.04 g.52 0  pe
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as equally obtainable in litigation overseas as it is in the United 
States.42

It soon became recognized that these developments could make 
civil discovery extremely expensive and time consuming; expense 
became the dark side of discovery.43 The Supreme Court soon 
attempted to protect appropriate defendants from the growing burden 
of discovery. In some cases, this involved modification of the 
substantive law.44 In other cases, it has been reflected in a tightening
of the discovery rules.45 Since the early 1970s, most of the 
amendments to the discovery rules have been directed to the 
prevention of discovery abuse. Thus limits have been imposed on 
depositions and interrogatories, court supervision over the discovery 
process has increased and there are increasingly severe sanctions that 
may be imposed for a violation of the rules. As one authority reports:
“Most of the modern law of discovery is an accommodation between 
affording full and open discovery and safeguarding against 
unrestrained rummaging through an opponent’s files, imposition of 
oppressive expenses or invasion the opponent’s preparation for 
adversarial trial.”46

This movement to protect parties from unwarranted costs and 
burdens of discovery was also manifested in amendments to the 
Federal Rules with regard to pleadings sanctions. Federal Rule 11 was 

42. See John H. Langbein, The German Advantage in Civil Procedure, 52 U. CHI. L.
REv. 823 (1985).

43. See JAMES, supra note 33, at 288. 
44. In Harlow v. Fitzgerald, 457 U.S. 800 (1982), the Court stated that under the prior 

law, the good faith required for a qualified privilege had both an objective and subjective 
element (good faith and reasonable cause), and that the subjective element was incompatible 
with preventing insubstantial suits from progressing to trial because “good faith” is a fact issue 
that can rarely be decided on summary judgment. “Judicial inquiry into subjective motivation 
therefore may entail broad-ranging discovery and the deposing of numerous persons, including 
an official’s professional colleagues. Inquiries of this kind can be peculiarly disruptive of 
effective government.” Harlow, 427 U.S. at 817. The Court concluded: “[W]e conclude today 
that bare allegations of malice should not suffice to subject government officials either to the 
costs of trial or the burdens of broad-reaching discovery” and that the subjective element of the 
qualified privilege should be abolished. Id. at 817–18. This decision was followed by Mitchell 
v. Forsyth, 472 U.S. 511 (1985), which held that the denial of a summary judgment based on a 
qualified privilege may be reviewed by an interlocutory appeal, which, if successful, would 
avoid discovery and trial.

45. In 1980, Justices Powell, Rehnquist, and Stewart dissented from the adoption of 
rules intended to limit broad discovery on grounds that they were not strong enough. See
Amendments to Federal Rules of Civil Procedure, 446 U.S. 995, 997 (1980) (Powell, J., 
Rehnquist, J., & Stewart, J., dissenting).

46. JAMES, supra note 33, at 289. 
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market.52 The trial court dismissed the complaint, but the court of 
appeals reversed, citing Conley v. Gibson.53 The Supreme Court 
granted certiorari to address the proper standard for pleading an 
antitrust conspiracy and reversed the court of appeals.54

The Court first rejected Conley v. Gibson’s “no set of facts” 
interpretation of the pleading rules stating that the court of appeals 
appeared to have “read [Conley] in isolation” when forming its 
understanding of a proper pleading standard in that it specifically 
found that the “prospect of unearthing direct evidence of conspiracy 
sufficient to preclude dismissal, even though the complaint does not 
set forth a single fact in a context that suggests an agreement.”55 The 
Court concluded that the “no set of facts” language should be 
understood in light of the complaint’s allegations in the Conley case 
that the Conley Court reasonably understood as amply stating a claim 
for relief.56 The Court concluded: “The phrase is best forgotten.”57

With respect to the adequacy of the pleading in the Twombly 
case itself, the problem arose because the complaint alleged parallel 
conduct that is not, in itself, a violation of the antitrust laws but 
requires facts evidencing an illegal agreement to constitute a violation 
and only the bare statement of an “agreement” with no factual support 
was pled.58 The Court held that this was inadequate under Rule 
8(a)(2)’s requirement that a complaint must give the defendant fair 
notice of what the claim is and the grounds upon which it rests.59 In a 
footnote the Court added: “Without some factual allegation in the 
complaint, it is hard to see how a claimant could satisfy the 
requirement of providing ‘fair notice’ of the nature of the complaint, 
but also of the ‘grounds’ on which the claim rests.”60 These factual 
allegations, the opinion states, must be enough to raise a right to relief 
above the speculative level.61 Accordingly, the Court concluded in 
this case that there must be factual allegations to suggest that an 

52. Id. at 550–51.
53. Id. at 552.
54. Id. at 553.
55. Id. at 561.
56. Id. at 562–63.
57. Id. at 563.
58. Id. at 556–57.
59. Id. at 560–61.
60. Id. at 555 n.3.
61. Id. at 555.
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agreement was made.62 Only Justices Stevens and Ginsberg dissented 
from this opinion.63
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the decision it had been cited in 2,400 judicial decisions.68 The basic 
ground for confusion was whether it was an interpretation of Rule 
8(a)(2) or whether it only applied in large complex cases. This 
confusion was compounded when the Court decided Erickson v. 
Pardus,69 a prisoner’s civil-rights case in which the Court reversed a 
dismissal granted on the basis that the complaint was conclusory. The 
Court cited the quote from Conley v. Gibson that specific facts are not 
necessary and that the complaint must only give the defendant “fair 
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national origin.77

The Court held that to survive a motion attacking a complaint 
under Rule 8, a complaint must contain sufficient factual data to state 
a claim for relief that is plausible on its face.78 A complaint has facial 
plausibility when the plaintiff pleads factual content that allows the 
court to draw a reasonable inference that the defendant is liable for 
the misconduct alleged.79 It requires more than a mere possibility that 
the defendant is liable for the misconduct alleged.80 Furthermore the 
rule that all allegations must be taken as true does not apply to 
conclusions.81
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complaints to stand that failed to meet Rule 8(a)(2), and held, for the 
first time, that to show that the pleader is entitled to relief, a pleading 
must manifest facial plausibility. This, in turn, requires that a court in 
ruling on the validity of a complaint first disregard all conclusory 
allegations unsupported by facts, and then ask whether the remaining 
(factual) allegations allow the court to reasonably draw a plausible, 
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task of administering a particular litigation.”98

This language appears to echo the same concept that the U.S. 
Supreme Court’s opinion in Iqbal approvingly quoted from the court 
of appeals’ decision in that case, stating that determining whether a 
complaint states a plausible claim for relief is a content-specific task 
that requires a reviewing court to draw on its judicial experience and 
common sense.99 The only precedential guide given is the statement 
by the Court in both Twombly and Iqbal that a pleading that offers 
labels and conclusions or a formalistic recitation of the elements of a 
cause of action will not succeed.100

The forms attached at the end of the Federal Rules of Civil 
Procedure exemplify the legitimacy of evaluating the adequacy of a 
complaint as a content-specific task, requiring a reviewing court to 
draw on its judicial experience and common sense. Rule 84 states that 
these forms “suffice under these rules and illustrate the simplicity and 
brevity that these rules contemplate.”101 Accordingly, these forms 
both remain valid today as a model for the type of pleading that is 
acceptable.

An example of the simplicity required for sufficiency of these 
forms under Iqbal 
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vehicle against the plaintiff.”103 This sentence is then to be followed 
by an articulation of plaintiff’s damages.104 Following the Twombly–
Iqbal approach, the term “negligently” must be disregarded, and it 
must be asked if the remaining allegations, those alleging that the 
defendant drove a motor vehicle against the plaintiff, constitute a 
facially plausible claim for relief against the defendant, because of his 
fault. The alternative appears to be that the accident was the plaintiff’s 
fault or the fault of no one. The fact that it was the defendant that was 
at fault need not be probable but only plausible. Negligence drafted in 
this way is an allegation of negligence by reference to its result, and 
not its cause; it contains no facts indicating what the actual negligence 
of the driver consisted of, only that it happened. Was the driver 
speaking or texting on a cell phone and not observing where he was 
going or was he speeding?  In the context of this hypothetical case, 
the court would find the complaint states a factually plausible 
allegation.105 In the context of a factually different case, such a 
pleading of negligence may not be adequate. Conversely, in an older 
fact-pleading case, the complaint alleged that while plaintiff was 
riding on defendant’s railroad, she was “through the negligence, 
carelessness, and misdirection of the defendant and its agents . . .
thrown from and under the coaches or railcars of the said 
defendant.”106 Here the negligence of the defendant was pled by its 
effect rather than its cause, and it was held to be insufficient. The 
court and the adverse party had no indication of what the railroad 
employees had done or how the plaintiff was thrown from the car to 
under its wheels. The court stated that in simple negligence cases it is 
common to aver that the injury was inflicted by the want of care of 
the defendant.107

In a study of fact pleading in Illinois,108 it was determined that a 
general pleading of the liability of the defendant, similar to notice 
pleading, was usually acceptable, except in two situations. The first 

103. Id.
104. Id.
105. See also
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situation occurs when the allegations of the complaint do not 
adequately inform the court and the adverse party of why the plaintiff 
believes he is entitled to recover from the particular defendant.109 The 
second situation arises in cases where, absent special circumstances, 
the plaintiff would not be entitled to recover. In those situations, the 
plaintiff is typically required to plead, in some greater detail, the 
exceptional facts that warrant recovery.110 It is significant that both 
Twombly111 and Iqbal112 fall into the second category of cases.  It 
appears that the pleading requirements in fact-pleading jurisdictions 
are similar to the federal pleading requirements, with the exception of 
these two categories, which seem to require more specificity. This 
higher standard makes meeting the facial-plausibility requirement 
more taxing to achieve.

What is deemed a fact as opposed to a conclusion will vary with 
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parties and defendants to satisfy the elements of their case. Twombly 
and Iqbal’s interpretation of the pleading requirements forces the 
plaintiff’s Rule 11 pretrial investigation to meet the facial-plausibility 
test before subjecting the defendant to the burdens of discovery. 
Twombly and Iqbal will have the greatest impact on cases where 
litigants are attempting to use discovery to learn of an essential 
element of their own case and not where they are attempting to 
discover elements of their opponents’ case.

These cases also represent another attempt to resolve a related
difficulty created by notice pleading. Notice pleading enables 
claimants to evade dismissal even when their claims lack merit, 
forcing the defendant to agree to a settlement or expend the time and 
expense of discovery to defend against the claim.  The new facial-
plausibility standard for pleading is an appropriate response to the 
prior attempts to resolve this struggle. It is submitted that if a pleading 
is determined to lack facial plausibility, the case should not be 
dismissed. Instead, it is argued that the pleading should be stricken 
with leave to amend, except in unusual circumstances, such as 
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Professor Subrin ends his 1998 study of the historical 
background and legislative history of the discovery rules with the 
conclusion that our procedural world is more complicated than it 
appeared to the original draftsmen of discovery rules and accordingly:

There is a real problem: how to permit discovery “fishing” 
sufficient to reach just results without expeditions in which 
the costs of time, money and privacy outweigh the gains. 
Our procedural ancestors discussed discovery problems, but 
rejected most of the solutions. This may now be a luxury we 
cannot afford.120

It is submitted that in Twombly and Iqbal the Supreme Court, by 
limiting discovery through tightening the pleading rules, reached the 
conclusion that it was no longer sustainable to ignore the cost of 
discovery in the “fishing expeditions” that often occurred.  Twombly 
and Iqbal reflect the adjustment that the Supreme Court deemed 
necessary. Thus, these cases reflect a movement that is more 
evolutionary than revolutionary.121

century judges [who] applied the code rules in a hyper-technical fashion, insisting on “strict 
and logical accuracy” and drawing hopeless distinctions among allegations of ultimate fact, 
legal conclusions, and evidentiary facts,’ how is pleading post-Iqbal much different?” Id.

120. See Subrin, supra note 27 at 745.
121. See Douglas G. Smith, The Evolution of a New Pleading Standard, 88 Or. L. Rev. 

1055, 1055 (2009) (“Iqbal thus presents a further evolution in the pleading standard that is 
likely to increase the efficiency and fairness of modern civil practice. At the same time, it is a 
decision that is consistent with the text of Rule 8, giving effect to language that in the past had 
long lain dormant.”). 


