WLR42-3_M



WLR42-3_MATEJKOVIC_WESTCHECKED_ME_03-03-06 5/23/2006 9:11:05 PM

414 WILLAMETTE LAW REVIEW [42:413

A recent survey reports that the direct cost impact to employers
of FMLA leave in 2004 was $21 billion.® Sometimes, in gentler
terms, it has been suggested that some aspects of the FMLA (e.g.,
family leave) have presented “relatively few problems” to employers,
while other aspects (e.g., medical leave) have presented “numerous
challenges.” Yet, on other occasions, such as in connection with
other laws dealing with employee leaves of absence like the
Americans with Disabilities Act (“ADA”), more vociferous criticism
as to the flawed nature of the FMLA from the employer’s perspective
has described absence management as being “virtually unworkable
for employers.”

Promulgated by the U. S. Department of Labor (“DOL”) in
1995, the FMLA regulations expand upon the statute and provide
instructive guidance to both employers and their employees in the
management and taking of such leaves of absence. Because Congress
authorized the DOL to promulgate regulations implementing the
FMLA, the DOL’s reasonable interpretations of the Act are therefore
entitled to deference by the courts.® In contemplation of new FMLA
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regulations provide acceptable protections for both employers and
employees, and that problems associated with the management and
taking of FMLA leaves lie not with the DOL regulations, but relate
rather to employee abuses and employers’ corresponding ignorance of
and/or unwillingness to apply the regulations, consistent with their
own internal policies and procedures. Just as employee handbooks
cannot foretell every issue that an employer will face in connection
with its employees and then outline the corresponding methods by
which each issue should be managed, it is unrealistic to expect that
FMLA administrative regulations are the absolute panacea to the
difficulties presented with management of employee leaves of
absence. Therefore, the authors maintain that the answer is not to
adopt new regulations, but rather is for employers to proactively
manage all leaves of absence, including those covered by the FMLA,
and to aggressively address employee abuses by mandating
understanding and compliance of the Act by their managers,
supervisors, human resources professionals, and all other employees,
including those who apply for and take FMLA leaves.

INTRODUCTION

As noted, proposed changes to the FMLA regulations appear to
be spurred, at least in part, by Ragsdale v. Wolverine Worldwide,
Inc.
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unpaid sick leave when cancer kept her from work, even though the
FMLA only guaranteed her twelve weeks of unpaid leave annually.*®
After the employer terminated her when she failed to return to work
due to the persistence of her cancer, Ms. Ragsdale argued that none of
her leave ever counted against her FMLA entitlement since her
employer never notified her that such leave would count against her
FMLA leave (i.e., she was entitled to an additional twelve weeks of
FMLA leave).” The Court held that Ms. Ragsdale was not entitled to
additional FMLA leave because the notice requirement “effected an
impermissible alteration of the statutory framework and (was not)
within the Secretary of Labor’s power to issue regulations ‘necessary
to carry out’ the (FMLA).”™ The Court expressly noted that it was
not deciding whether the notice and designation requirements
themselves were valid, rather simply that the bounds of the
Secretary’s discretion were exceeded.*

OVERVIEW OF THE FMLA

The FMLA allows eligible employees of a covered employer to
take job-protected, unpaid leave (or to substitute available and
appropriate paid leave if the employee has earned or accrued it) *’



