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SQUARE CORNERS? 

SEAN GAY* 

“[People] must turn square corners when they deal with the Gov-
ernment.”2 

Oliver Wendell Holmes 

I. INTRODUCTION: A PUBLIC CONTRACTING VIGNETTE 

Contractor contracts with the state of Oregon to build a road that 
provides for a one-year schedule.  After six months of construction, 
the State and Contractor are involved in a dispute that results in the 
State terminating the contract for default because the State alleges that 
 

* J.D. Candidate, Willamette University College of Law 2004; B.S. Oregon State Uni-
versity 1992. 

2. Rock Island A. & L.R. Co. v. United States, 254 U.S. 141, 143 (1920).  My interpre-
tation of this oft-cited quote is that those who deal with the government are charged with the 
knowledge of and strict compliance with the laws, regulations, and contract provisions that 
govern their particular situation.  Justice Douglas rephrased this quote in his dissent in United 
States v. Wunderlich, 342 U.S. 98, 101 (1951) (Douglas, J., dissenting), by stating that “those 
who contract with the government must turn square corners.”  This Note discusses the ability 
of those who “deal with the government” to determine whether they “turned square corners” 
through the use of declaratory judgment actions. 
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Contractor failed to faithfully perform according to the terms and 
conditions of the contract.3  Termination for default may have dire 
consequences: Contractor may be disqualified from bidding on gov-
ernment projects for as long as three years.4  If the State disqualifies 
Contractor, it will have imposed the equivalent of a “death sentence” 
because Contractor’s primary source of income is derived from gov-
ernment contracts. 

Contractor wishes to be reinstated on the project or, in the alter-
native, to have the termination for default declared unjustified so that 
it may continue and complete the project.  To accomplish this, Con-
tractor files a declaratory judgment action against the State in circuit 
court.  During the lawsuit, the State concedes that it has waived sov-
ereign immunity for contract suits but claims that it has not waived 
immunity for declaratory judgment suits under Oregon’s version of 
the Uniform Declaratory Judgments Act.5  What result? 
 

3. See, e.g., OR. STATE DEP’T OF TRANSP., OREGON STANDARD S
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If the court finds the State immune and dismisses the case, the 
termination for default stands and Contractor cannot complete the 
project.  If the state contracting agency disqualifies Contractor from 
consideration for award of future contracts, Contractor must wait until 
the contracting agency or the Construction Contractors Board makes 
an administrative determination regarding the disqualification; and 
then, if the result is unfavorable, Contractor must continue the appeals 
process in the circuit court.6 

Now change the facts: substitute Private Owner for the State.  
The result changes dramatically.  Contractor sues Private Owner for a 
declaration of rights relative to the contract termination.  If the court 
finds Private Owner’s termination wrongful, then Contractor may re-
sume work on the project and both parties can order their future con-
duct based upon the court’s decision. 

This Note addresses the question of whether state governments 
should be immune from declaratory judgment suits when they have 
waived immunity for liability associated with the underlying conduct.  
Part II discusses the history of declaratory relief, the Uniform De-
claratory Judgments Act, sovereign immunity, and the basis for de-
claratory judgments and sovereign immunity in Oregon.  Part III 
evaluates the current state of the law on declaratory relief as it relates 
to sovereign immunity in Oregon and examines approaches from 
other jurisdictions.  Finally, Part IV sets forth a framework for how 
Oregon courts should approach declaratory judgment actions between 
the State and private parties where Oregon has waived immunity for 
liability associated with the underlying conduct. 

 
status or other legal relations thereunder.”).  The State of Oregon has sought declaratory relief.  
See, e.g., State v. Norris, 50 P.3d 595, 596 (Or. Ct. App. 2002) (seeking declaratory judgment 
regarding the defendant’s use of submerged and submersible lands). 

Finally, the state may argue that because it may not be sued, either because of sovereign 
immunity or because it is not a “person” who may be sued under the UDJA, the court therefore 
should refuse to render judgment because there is not a justiciable controversy as required by 
the Act.  See OR. REV. STAT. § 28.060 (2001) (“The court may refuse to render or enter a de-
claratory judgment or decree where such judgment or decree, if rendered or entered, would not 
terminate the uncertainty or controversy giving rise to the proceeding.”).  This argument fails 
because it depends on the previous two arguments, which fail—the case is not justiciable be-
cause the court does not have jurisdiction over the state and therefore cannot terminate the un-
certainty or controversy. 

6. See OR. REV. STAT. § 279.043 (2001) (requiring a determination by the public con-
tracting agency or the Construction Contractors Board prior to petitioning the circuit court’s 
review of the disqualification decision). 


